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This is a summary of the above referenced case. This summary is not intended to provide a 
legal opinion or legal advice. The full case, with a detailed recitation of the facts and 
reasoning of the Court, can be found at: 
http://www.oscn.net/applications/oscn/DeliverDocument.asp?CiteID=483782. Readers are 
encouraged to read the entire case and seek the guidance of appropriate prosecutorial 
authorities and/or legal advice from relevant legal advisors such as City Attorneys, Agency 
Attorneys, District Attorneys, etc... 
 
Stewart was convicted of two counts of First Degree Manslaughter and one count of Possession of 
Methamphetamine. The issue before the Oklahoma Court of Criminal Appeals is the warrantless, 
nonconsensual seizure of blood and the admission of the results of the blood test at trial. 
 
The opinion with a detailed recitation of the facts and reasoning for the decision can be accessed 
at the above cite but for purposes of this discussion a brief statement of facts will suffice. Stewart 
lost control of his truck, wound up left of center and was struck by another vehicle. The driver of 
the other vehicle and a passenger in Stewart’s truck were killed. Stewart was transported to a 
trauma center and, some three hours after the crash, without a warrant or consent, his blood was 
drawn at the direction of the investigator. A subsequent test showed the presence of 
methamphetamine and marijuana.  
 
The blood draw was taken under the authority of 47 O.S. 10-104 (B) which reads: 
 

Any driver of any vehicle involved in an accident who could be cited for any traffic 
offense where said accident resulted in the immediate death or great bodily injury, 
as defined in subsection B of Section 646 of Title 21 of the Oklahoma Statutes, of 
any person shall submit to drug and alcohol testing as soon as practicable after such 
accident occurs. The traffic offense violation shall constitute probable cause for 
purposes of Section 752 of this title and the procedures found in Section 752 of this 
title shall be followed to determine the presence of alcohol or controlled dangerous 
substances within the driver's blood system. 

 
This statute was previously upheld by the Oklahoma Court of Criminal Appeals (OCCA) in Cripps 
v. State, 2016 OK CR 14. In that case the OCCA distinguished the United States Supreme Court 
case of Missouri v. McNeely, 569 U.S. 141 (2013) which held, inter alia, that the natural 
dissipation of alcohol does not, in and of itself, create an exigency permitting a warrantless search. 
Therefore, under McNeely a search warrant was required unless the prosecution could show 
something other than the dissipation of alcohol which created an immediate need to draw the blood 
without a search warrant, i.e., exigent circumstances. In Cripps, the OCCA held that because 47 
O.S. 10-104 (B) only applied when there was a death or serious physical injury, the per se rule 
survived McNeely.  
 



In this case, the OCCA, in a fragmented opinion, overruled Cripps. Four of the five judges agreed 
that Cripps should be overruled. In addition, at least three of the judges agreed that 47 O.S. 10-104 
(B) is (at least) unconstitutional as applied. One judge (Kuehn) believed that the statute was 
unconstitutional on its face while Judge Rowland and Lumpkin, in the “majority” opinion, held 
that it was not unconstitutional on its face but “more than simple compliance with the state is 
required in order to justify the warrantless seizure of blood from an intoxicated driving suspect.”  
The majority of the court held that to justify the warrantless, nonconsensual drawing of blood 
pursuant to the statute, there must be an individualized determination of probable cause and a 
particularized finding of exigency. NEITHER of these can be found simply on the basis that a 
driver committed a citable offense and was involved in a crash involving a fatality or great bodily 
injury. Simply stated, the statute does not, standing alone and by itself, establish either probable 
cause or exigent circumstances.  
 
In a footnote, Judge Rowland noted: 
 

Today's opinion does not hold that the fact of a fatality or serious injury crash 
cannot support a finding of probable cause to seize blood from a driver. Indeed, a 
law enforcement officer with substantial training and experience in vehicle 
collision investigation, establishing a crash had no apparent benign cause, may be 
found sufficient to issue a warrant or, coupled with exigent circumstances, to 
support a warrantless seizure of the suspect's blood. The point is that such probable 
cause determinations must be made on a case specific basis by a neutral and 
detached magistrate. 

 
While the Court recognized the problems facing officers in investigating DUI crashes involving 
death or serious physical injury and the time constraints facing the investigator, they noted the 
ability of officers to obtain search warrants by telephone or electronic means. The burden is always 
on the prosecution to show exigent circumstances. The recognition by the Court of these methods 
of obtaining a search warrant would seem to make the burden even higher in illustrating that a 
warrantless withdrawal of blood was an exigent circumstance. Peace officers are encouraged to 
fully document the circumstances of the exigency. 
 
SO, if the investigator can show probable cause that the driver who fits the criteria of the statute 
was driving under the influence, a search warrant is necessary to draw blood. IF, there are exigent 
circumstances that can be illustrated at trial (other than just the fact that alcohol – or other 
intoxicants – dissipate over time), a warrantless, nonconsensual blood draw is permissible. But 
BOTH would have to be shown to the trial court.  
 
Interestingly and of note, the OCCA upheld the conviction but they did so on the basis of Illinois 
v. Krull, 480 U.S. 340 (1987). That case stands for the proposition that the exclusionary rule does 
not apply where an officer reasonably relied on a state statute later determined to be 
unconstitutional. Note that while here Stewart’s conviction was upheld on this basis, it would not, 
in future cases, be reasonable to rely on the constitutionality of 47 O.S. 10-10-104 (B). 
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